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VICTORIAN
DIVISION

Ms Angda Jurjevic
Executive Director
Aborigind Affairs Victoria
GPO Box 2392
Melboume Vic, 3001

Dear Ms Jurjevic,
Re: Review of Aboriginal HeritageRegulations 2007

TheVictorian Division of the Minerals Coundl of Audralia (MCA) is pleased to make
asubmissionto the Review of the Aboriginal Heritage Regulations 2007. The
Regulationscommenced in May 2007 and whilst thereview fulfils a commitment
made at thetime by the Government it is goodpolicy.

TheMinerals Coundl of Audraliarepresents Augralia® exploration, mining and
minerals processing indugry, nationdly and internationdly, in its contributon to
sudainable development and sodety. MCA member companies produce more than 85
per cent of Augralia® annud mineral output TheVictorian Divisionisafully
integrated Division of the MCA and represents theinterests of member companies
opeaadtingin Victoria.

When the exposure draft of the Aboriginal Heritage Regulations was proposd in 2007
the MCA publicly suppoted thedraft. At tha time we said:

Ohe minerak industry takesthe view thatit is simply good business to have improved
Aboriginal cultural heritage legslation including requlationsin Victoria. The old
Aboriginal heritage laws were flawed they werea combination of Victorianand
Commonwealth law and superimposed administrative boundariesthat were
inconsistert with nativetitle boundaries They ledto confusion and unnecesary
conflict.

We believe thatthe new Act and Regulations will:
> more closely align cultural heritage with native title,
> eventually create more certainty for businesseswishing to develop lard, ard
> offer formal procesesfor the reslution of disputes

The minerals industry expect implemertation diffi cultieswith the new Act and
Regulations but articipatesthat evertually therewill be greater certainty asheritage
sitesareidertifiedand recaded and asclarity is providedthrough guidelines

There aretwo key points of intersecion betweenthe new Aboriginal Heritage Act and
minerak industry activity.
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Thefirst key point of intersecion isthe requiremert for cultural heritage maragemert
plans (CHMP). Mining project will be requiredto undertake a CHMP in areasof
Ocliural heritage sersitivityO;arequiremert thatis consistert with currert practice
and is consideredregonsible. Exploration, including low impactacivitiesard
drilling arenot prescribedin the Regulations and canproceedwithout the needfor a
CHMP. Naturally, exploration works that involve Oggnifi cart ground disturbanceCoy
machnery in the course of gradng, excavating, digging or drecging will recuire a
CHMP.

The secand key point of intersection is with the agreedcultural heritage maragemert
schedulesincorporatedinto the native title proformaagreemerts and alarge number of
completed native title agreements that include cultural heritage maragement
undertakings.O

We have now had the bendit of 12 monthsexperience with the new Regulationsand
whilst there have been some implementation issues tha required resolution we can
report that Aborigind Affairs Victoria® @xploration Licence Holde's - Advisory
Note: Januay 2008((as resolved alot of theuncertainty raised in thefirst key point
above We strongly recommend that the Advisory Note be maintained in its
current form.

Theresolution of the secondkey point mentioned above tha istheconflicting cultura
heritage management requirements induded in the proforma native title agreements
has commenced. MCA iscurrently in negotiationwith Native Title Services Victoria
(NTSV), Aborigind Affairs Victoria(AAV), the Department of Primary Indudries
(DPI) and the Department of Judtice on redrafting the proforma agreements to remedy
theconflict. Thenegotiationsare proceeding dowly althoughwith a great deal of
common purpose. We strongly recommend that the Government continue to
support the negotiation process and continueto fund the involvement of the
Solicitor Generals Officein redrafting the proformas

Whilst our experience has been largdy postive there are afew issues tha we wish to
rase

> We are concerned that themod rigorousand therefore expengve optionsfor
Cultural Heritage Management Plans (CHMPs) are congstently being required
when lesser studies may suffice. Therigorousstudes are proving very expensve,
much more expendve than origindly envisaged. We request that action istaken
to ensurethat the level of studiesto be undertaken isappropriatefor the site
asastep to reduce cods.

> Wenotetha progressis beng made with identification of the Representative
Aborigind Parties (RAPs) and tha there is close alignment of these with the native
title claim groups We continue to encouragetheregistered nativetitle
claimantsto become RAPsfor their claim area.

> We are concerned that the significant advances made by DPI in the processing of
work plansfor exploration work are being impacted by the Aboriginal Heritage
Regulations. In March 2008DP! issued the @\rea Work Plan Guiddinesfor
ExplorationO Theareawork plans have been introduced to avoid theneed for a
separate work plan for every hole to bedrilled. DPI will only approveawork plan
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when a CHMP has been prepared or they are assured that a CHMP is notrequired.
This has meant tha they will nolonge approve areawork planswherethereis
uncertainty as to whether or nat a CHMP may berequired. Consquently, we now
have ahybrid approva system with areawork plans only approved in Greas of
cultural heritage significanceOwhere Qignificant grounddisturbanceQ's excluded.
Thisisingficient regulation. We request that AAV and DPI streamlinethe
approval process so that the efficiency gains of area work plans can be fully
implemented.

When the process of developing the Regulationscommenced; MCA was concerned
aboutexploration companies becoming the @gents of AAVOwhen seeking to do work
onprivate land. We were conaerned tha private landowners who may prefer notto
have a cultural heritage assessment of ther propety undetaken would attempt to deny
access to explorers for minegal explorationwork. This conaern has not materialised at
this stage althoughwe continueto bevigilant in this regard.

We continueto encourage AAV to develop andrefinethe areas of cultural heitage
significance throughdetailed archaeological surveys. The growth of these accurate
mapsis critical to creating certainty and qudity heritage outcomes.

Also, werequest that NTSV is briefed adequaely onthereview andinvited to actively
paticipae. It has been our experience tha it isimportant for therepresentatives of the
native title claimants to beengaged in the new Aborigind Heritage Regulationsso tha
we can make sure tha potential conflicts been thecultural heritageams of traditiond
owne's and the Victorian Aborigind Heritage Coundl are aligned. This can only hdp
with the speedy resolution of nativetitle clamsin Victoria

We would welcome the oppatunity of discussing this submission with you or the
Counal. | can becontacted at 0386141851.

Yours faithfully,
AN

Chris Fraser
Executive Director, Victoria
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