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OXFAM AUSTRALIAG APPROACH TO MINING

Oxfam Australia has long advocated a rights based approach to mining. Even before the
establishment of Oxfam AustraliaOsviining Ombudsman Project, in February 2000, the organisation
regularly received requests for help from individuals and communities impacted by the operation of
Australian based or ASX listed mining companies (Atkinson, 1998). The sheer geographic spread
of these communitiesN requests were received from Ghana to Peru, from the Philippines to
Western AustraliaN demonstrates the reach and global impact of the Australian mining industry
today (see, for example: Macdonald, 2004).

Oxfam Australia believes that private sector investment can be a driver of economic growth and
poverty reduction, provided appropriate regulations and controls exist. However, without
adherence to human rights standards, mining can cause the loss of land and livelihoods,
degradation of land and waterways, and increased violence and conflict. The most vulnerable and
marginalised members of communities, such as women, children and indigenous peoples, tend to
be those most excluded from the economic benefits of mining. They often bear the brunt of
miningOsegative social and environmental impacts.

By adopting a rights based approach, Oxfam Australia seeks to address these negative impacts by
helping community members to have an effective voice in decision making, by building
communitiesCabilities to advocate about issues on their own behalf, by working to maintain or
create sustainable livelihoods, and by ensuring that all individuals and groups have equal rights
and status, especially in decisions regarding land access and use.

DEFINING THE ISSUES

Given the increasing role of the private sector throughout the developing world, including the
mining and minerals sector, it is increasingly important for companies to contribute positively to
poverty alleviation and sustainable development by protecting and upholding the human rights of
people affected by their activities. Indeed, the rights based approach to development is essential
not only to the work of NGOs, but also to the work of industry in developing nations. This paper
explores ways in which industry might enhance its role in sustainable social, economic and
institutional development through adoption of a rights based approach. In particular, the paper
examines the United Nations (UN) Draft Norms for Transnational Corporations and Other Business
Enterprises (Draft Norms) to demonstrate the reach and responsibilities of Transnational
Corporations (TNCs). The paper addresses the need for take up of transparency initiatives and
mandatory reporting, and demonstrates the importance of Free Prior and Informed Consent (FPIC)
to sustainable regional development and corporate responsibility.

Several questions are considered to guide this discussion.
¥ First, how does a rights based approach encourage industry initiated social, economic and
institutional development?



¥ Second, in what ways might the mining industry better implement a rights based approach
into their policy and practice? What are the broader benefits of an industry supported rights
based approach to both companies and communities?

¥ Third, what current mechanisms exist to improve and facilitate industry involvement in the
protection and promotion of human rights?

¥ Finally, what are the advantages of implementing FPIC? How can FPIC contribute to
sustainable development throughout the region, while also mitigating potential problems for
industry?

Throughout the paper, the above issues are illustrated through the experiences of Oxfam
AustraliaO®ngagement with the mining sector. In particular, the work of the Mining Ombudsman
Project is drawn upon to portray the benefits of adopting a rights based approach and the pit falls
which frequently occur when human rights are ignored or violated.

A RIGHTS BASED APPROACH TO MINING

A rights based approach to mining reflects the view that poverty and suffering are primarily caused
and perpetuated by injustice between and within nations, resulting in the exploitation and
oppression of vulnerable peoples. Such injustice and suffering is neither natural nor inevitable.
Instead, it results from the violation of the human rights of women, men and children by people or
institutions that have greater access to power, and through systems based on injustice, inequality
and discrimination. Accordingly, a rights based approach to mining can forestall negative social
impacts, limit environmental degradation and, ultimately, alleviate poverty. By applying universal
human rights standards, the Australian mining industry has the opportunity to mitigate financial,
social and environmental costs, both for themselves and for the communities affected by their
operations.

Through its engagement with mine-affected communities throughout Asia, the Pacific and South
America, Oxfam Australia has found that the mining industry has the potential to negatively affect
communities and individuals on a range of issues. In particular, communitiesGcomplaints centre
around:

Lack of access to information

Lack of inclusion in decision making

Coerced resettlement or lack of appropriate consultation prior to resettlement

Lack of appropriate compensation

Lack of employment or unfair/discriminatory employment practices

Environmental degradation

Lack of proper rehabilitation of mine sites

Limited access to or unavailability of basic services

Loss of livelihood

Increased domestic violence, substance and sexual abuse, and prostitution

Increased exposure to sexually transmitted diseases, including HIV/AIDS

Threats to personal security

Threats to food security

Discrimination against women and indigenous peoples

Poor labour practices.
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Encouragingly, the mining industry has the capability to address and even avoid many of these
common complaints. Oxfam Australia recommends the adoption of several @enchmarksGor the
mining industry, founded in basic human rights, to help prevent and reduce the potential negative
impacts of the industry on individuals and communities.
The Benchmarks centre around five basic rights:

1) The right to be heard

2) The right to a livelihood



3) The right to basic services
4) The right to life and security
5) The right to equity.

By upholding concern for and implementing these rights throughout policy and practice, mining
companies have the opportunity to create significant change for the communities in which they
work. While the fundamental aim of a rights based approach is to benefit mine affected women,
men and children, the appropriation of a rights based approach has flow-on effects which can
significantly benefit companies. For example, mining companies are often perceived as
OmbassadorsCof Australia. Thus, newspaper headlines, such as @ustralian firm Oaded killingsOO
(BBC, 2005) and @ustralian company blamed for Hungary disasterBBC, 2000), build perceptions
which permeate the images of other Australian companies. In other words, the actions of poor
industry performers impact on all Australian companies. Industry-wide adoption of a rights based
approach could drastically improve and protect the industryOsmage, relative to international
competitors.

Industry adoption of a rights based approach also has strong potential to:

foster goodwill towards Australian investment abroad

improve the global reputation of the Australian mining industry

decrease conflict within and among local communities

exterminate corrupt practices

improve relationships between industry and the communities in which it works
increase efficiencies through transparent, overarching corporate guidelines
reduce political backlash and instability

balance the global playing field for the Australian mining industry

reduce the risk of litigation

reduce the costs for the industry

position the Australian industry as a world leader in best practice and Corporate Social
Responsibility (CSR).
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THE NEED FOR ENFORCEABLE HUMAN RIGHTS NORMS FOR TNCS

The importance of the relationship between human rights and the operations of TNCs, especially in
the extractives industry (El), is gaining recognition from numerous international bodies, such as the
International Council on Human Rights Policy and the UN High Commission on Human Rights
(see, for example: UN Economic and Social Council, 2003). In the current state of globalisation,
TNCs are significant actors, able to influence government policy and practice, to alter countriesO
economic situations, and to affect culture and society. It is this recognition of the macro scope of
influence and potential for TNCs to impact daily living at micro levels which supports the call for
industry adoption of the Draft Norms. Companies are consistently taking on rolesN such as the
provision and maintenance of community infrastructure and servicesN which, in the past, have only
been filled by state apparati.

While the creation of norms, such as the Draft Norms, is a vital step in supporting the case for
industry responsibility for human rights, the lack of enforceability means that the impetus remains
on industry to voluntarily adopt and value these rights. There is, however, a strong Ohsiness caseO
for industry adoption of the UN Draft Norms. Thorsen and Meisling, in their submission to the
International Bar Association Corporate Social Responsibility Conference, sum up the case neatly,
saying:

By using the only universally politically agreed standards on how to treat human beings,

human rights offer a unique opportunity for business. The rights express the absolute

minimum to be achieved in relation to each and every individual. Instead of business

becoming subject to arbitrary norms or standards to be developed in political vacuum, why

not take advantage of already established and universally accepted standards?



From a business perspective it appears to be a unique opportunity to finally get to grips
with their social responsibilities, rather than having endlessly to discuss and debate
different proposals to set a framework for their behaviour. UN, though not perfect, is the
only legitimate forum to establish such framework. Instead of investing billions in
monitoring own and suppliers’ behaviour, UN could become facilitator and eventually
watchdog. (Thorsen and Meisling, 2004, 2)

Additionally, adoption of the Draft Norms would increase companiesCability to meet the Triple
Bottom LineN people, planet, profit.

THE NEED FOR TRANSPARENCY AND MANDATORY REPORTING

Much like the call for adoption of the Draft Norms, the appeal by Nongovernment and Civil Society
Organisations for industry to take up transparency initiatives and mandatory reporting represents
the global power shift towards TNCs (Richter, 2001; UNDP, 1999). In brief, transparency initiatives
call for the full public disclosure of payments made by mining companies to governments and
others. The initiatives also call for governments to publicly report the revenues received from
industry (see, for example: PWYP, 2005a). Transparency initiatives, such as Publish What You
Pay (PWYP) argue that Osch transparency is ultimately to the benefit of all stakeholdersQPWYP,
2005b). Indeed, those companies which are rightly becoming concerned with the Triple Bottom
Line, should seek not only to implement their own transparent and accountable public reporting,
but to push for mandatory requirements for other companies to do so.

But why mandator y reporting?

Just as the Draft Norms are not formally enforceable, transparency and accountability initiatives
are still in early development stages, with mandatory reporting not yet required for Australian
companies. As with the Draft Norms, lack of enforceability generates an Oacountability gapO,
whereby companies operating in bad faith or with poor practices fall through the cracks or, worse
for industry, draw media attention. It is these actions which lead to complaints like those outlined
above and, as previously demonstrated, have the potential to damage the wider industryOsmage.

While the value of transparency and accountability initiatives is generally well received across
government, the private sector and civil society, there remains much debate as to whether
reporting should be mandatory or voluntary. The World Bank, in its Final Management Response
on the EIR, for example, states that Qavoluntary approach to transparency that puts great
emphasis on country initiative and ownership will generally be more effective than imposition of
conditionality by donorsQ{World Bank, 2004, 4). The Bank, however, does not extrapolate its
evidence for this position, despite strong contentions against it.

Oxfam Australia asserts that only through mandatory reporting can communities, industry and
governments truly reap the benefits of transparency and accountability standards. This is the case
for several reasons. First, mandatory public disclosure of revenues and payments is essential to
enabling communities to trace economic benefits of mining in their communities, thereby upholding
their human rights. By Qidllowing the moneyOcommunities are empowered to lessen the effects of
the Oresurce curse((Shultz, 2005). Secondly, when considering regional development, many
TNCs operate in environments Odeperate for foreign investmentQBais, 2005, 31). This frequently
means that government audits and regulations tend to lapse and accountability, therefore, is weak.
Mandatory reporting would help to eradicate government corruption, misappropriation and
squandering of funds. Thirdly, mandatory reporting will create a Gdvel playing fieldGor industry.
Currently, companies which make solid efforts to be socially responsible and demonstrate good
corporate citizenship must still compete in the open market against companies whose practices are
less than optimal. Without mandatory reporting requirements, Ciose companies that do invest in
people, planet and profit will lose out to those who do notQBais, 2005, 39).



A case for mand atory reportin g: Vatuko ula Gold Mine, Fiji

The case of the Vatukoula Gold Mine (VGM), Fiji, provides a pertinent example of the need for
mandatory reporting. VGM, owned and operated by Emperor Gold, is home to a 14-year-old labour
strike. Strikers report the industrial action was initiated for several reasons, including wages which
did not cover costs of living. Even today, current workers complain that their wages do not meet
their cost of living. Many workers and their families report that financial struggles have led to
increases in substance abuse, domestic violence and family break downs (Macdonald, 2004; Bice
and Fung, forthcoming). Fijian Senator Atu Emberson-Bain has argued that mining in Fiji remains a
low wage industry [with] average mine wages lagging behind wage increases in other sectors,
such as the construction, transportation and services sectors (Hansard, 2003). She states,
OOucountry has been stripped of millions of dollars in development revenue as a result of
excessive and distorted tax concession regimes. [Emperor Gold] has enjoyed exemptions of
reductions in income tax, waivers of export tax and royalty, million-dollar grants, subsidies and
soft or interest-free loans. [These practices] mask the true picture of [VGMOEprofitabilityO.
(Hansard, 2003)

Mandatory reporting of revenues and wage rates would help to ensure that VGM provides equal
remuneration for work of equal value, regardless of local labour markets which may value labour
according to caste, race or gender, thereby halting alleged wage discrimination. Mandatory
reporting would work to provide labourers with a Oliing wageOlt would help to clarify questions
around the companyOselationship with the local credit union and pay-deduction agreements.
Finally, mandatory reporting would allow for independent assessment of tax benefits schemes,
resulting in fuller public understanding and accountability about the extent to which Fijian society
benefits from the mineOsperations.

THE NEED FOR FREE, PRIOR AND INFORMED CONSENT

Whilst it is essential that the Australian mining industry upholds human rights and is transparent
about and accountable for its actionsN both within Australia and abroadN it is also necessary that
the industry seeks appropriate consent for its operations. Recognition of the macro scope of TNCsO
influence, combined with their potential to impact peoplesQives and livelihoods means that the
principle of Free, Prior and Informed Consent (FPIC) is more crucial now than ever. Indeed, the
Draft Norms incorporate the principle of FPIC, saying,

OTansnational corporations and other business enterprises shall respect the rights of local

communities affected by their activities and the rights of indigenous peoples and

communities consistent with international human rights standardsg. They shall also

respect the principle of free, prior and informed consent of the indigenous peoples and

communities to be affected by their development projectsO(UNESC, 2003, para.10 (c))

Defining Free, Prio r and Inform ed Cons ent

Although the necessity for FPIC is broadly recognised, the question of how to define FPIC remains
a topic of spurious debate. Oxfam Australia argues that FPIC must be based on rights of self-
determination, with respect to developments affecting the lands, territories and natural resources of
Indigenous peoples. FPIC must apply universally, irrespective of whether national laws recognise
the principle and the rights on which it is based. Oxfam Australia suggests that true Free, Prior and
Informed Consent upholds the following principles:
¥ Free: consent is not valid if gained through coercion or manipulation
¥ Prior: consent must be sought sufficiently in advance of any authorisation for companies to
move ahead
¥ Informed: consultation and participation, including full, legally accurate disclosure of
information is presented in an accessible and understandable manner



¥ Consent: includes time bound consultation about meaningful participation in all project
aspects and negotiations to reach agreements on proposals, including through use of legal
advisors and freely chosen representatives.

In summary, FPIC recognises indigenous peoplesCnherent and prior rights to their lands and
resources and respects their legitimate authority to require that third parties enter into an equal and
respectful relationship with them, based on the principle of informed consent. It is important to note
that FPIC includes the right to withhold consent. FPIC is not a One-offprocedure, but is instead an
ongoing process. Communities must be consulted at all stages of a mining operation, including
exploration, operation, closure and rehabilitation.

Internationally, organisations, such as the International Labour Organization, the UN, and the Inter-
American Court of Human Rights have begun to recognise and support the importance of FPIC
(Moody, 2005; UNOHCHR, 1995; IACHR, 2005). FPIC has been actively incorporated into WWFOs
Mine Certification and Evaluation Project (MCEP) and into other related certification schemes
(WWF, 2003; FSCUS, 2000). The Bank recently created a policy of financing only those
development programs where FPIC is used or where consultation with Indigenous peoples is
provided. The Bank asserts that a Oscial assessmentOmust be made of the community in order to
inform a program that would provide culturally appropriate social and economic benefits to affected
Indigenous communities (World Bank, 2005). Governments are also beginning to take up the FPIC
mantle, as evidenced by the Philippines Indigenous Peoples Rights Act 1997 and the Australia
Aboriginal Land Rights Act 1976. Like the Draft Norms and mandatory reporting, however, Géw
governments formally recognise FPIC as a general principle applying to communities affected by
mining operationsQWWF, 2003).

Cases for the ado ption of FPIC: Tennant Creek, NT and Di dipio, Philippi nes

As David Ross, Director of the Central Land Council, notes, employing FPICN here, under the
auspices of the Land Rights Act and Native Title ActN Osows how parties can work successfully
together to overcome past injustices and achieve positive and sustainable outcomesQRoss, 2003).
He cites the case of the Giants Reef operation at Tennant Creek, NT as an example of the positive
results for both companies and communities which FPIC makes possible. At Tennant Creek, the
company gained access to a new open pit and was able to operate with the consent of traditional
Indigenous land owners. The community not only had a strong say in whether and how the mine
proceeded, but benefited through the hiring of Indigenous owned companies, training and
employment. Although Ross reports it took some time and effort by the company to achieve
agreements which were amenable to the community, it is obvious that the efforts were worthwhile.
Ross notes, Gpiant Reef] has gained the respect of the [Central Land Council] and traditional
owners, which in turn, has opened up considerable commercial opportunities for the companyO
(2003, 6).

While the story of Giant Reef at Tennant Creek represents the potential positive economic and
social outcomes, the case of Didipio, the Philippines, demonstrates the significant economic and
social costs which can occur when the consent of Indigenous land owners is not appropriately
sought.

According to Filipino law, a Financial or Technical Assistance Agreement (FTAA), necessary for
exploration and operation, can only be granted when a Oscially acceptableCEnvironmental
Compliance Certificate has been received (Aroco, Degyem, Pinaroc, 2002). Memoranda of
Agreement (MOAS) are also required before exploration and operation can occur. Didipio women
and men allege that they did not provide their informed consent to the signing of two MOAs,
authorised in 1999 and 2001 (Rovillos, et al., 2003). The discrepancies around whether
appropriate community consent has been received has led to serious grievances from Didipio
community members and difficulties for the company, Climax Mining (Macdonald, 2003).



Community members report that they feel they cannot trust the company and that they have not
been appropriately consulted. Not only do community members complain that they were not
provided with all necessary information in an accessible manner, they also allege that some
community members gave their consent under false pretences.
OW have been cheated. The company called for meetings in different communitiesk.
They would ask people to sign a sheet for their attendance. But when the company went to
Court in Manila, we found out that the attendance sheets had actually been approval forms
for mining. The company used the sheets to back up their project. QPulido, cited in
Macdonald, 2003)

The distrust created amongst the community by this alleged poor practice has led to increased
opposition about the mineOdransition into operation. Communities report that they fear the
potential negative impacts the mine may have on their culture and environment, and are
concerned that these potential impacts were not openly communicated to them by the company.
They also report that they fear backlash from the company in the form of a Op suitOwhereby the
company would sue the community for its lost investment. Community members fear relocation
from their lands and report that they have not received the benefits of jobs promised by the
company. Lack of information and community consent has also led to community divisions, which
community members say are very distressing, as it is the first time they have witnessed their
community so divided.

The lack of proper FPIC at Didipio and the resulting disputes and problems soundly demonstrate
the usefulness of FPIC for both communities and companies. Had appropriate and accessible
communication occurred between the company and the community from the start, it is very
possible that many of these issues could have been resolved. The company now faces
negotiations with a community which has grown wary of its presence. For example, based on
their previous negative experiences, community members expressed distrust that the company is
providing accurate and full information, regarding the potential environmental impacts of the mine
(Macdonald, 2003; Rovillos, et al., 2003).

Why adopt FPIC as a formal pri nciple?

FPIC is yet another crucial means by which the Australian Mining Industry can improve its
performance and commitment to CSR and the Triple Bottom Line throughout Australia and the
region. Through implementation of FPIC mine site operators gain better understanding of complex
local social structures and communication dynamics, thereby smoothing the way for their
operations. As demonstrated by the Tennant Creek example, FPIC also provides the potential to
create a @Gnarket premiumCor companies. Strong image production through employment of FPIC
leads to reputational advantage, especially if FPIC practices are recognised through membership
to initiatives such as PWYP or EITI. Relatedly, FPIC is a very effective way of mitigating potential
future disputes.

TOWARDS A RIGHTS BASED APPROACH

As Thorsen and Meisling suggest, the industry-wide adoption of a rights based approach, including
mandatory reporting and implementation of FPIC, requires long term commitment by business, civil
society, multilateral organisations and governments (2004). These are changes that will take time
and concerted effort to implement and, as the current international climate suggests, will face much
debate. Despite contentions against the usefulness or necessity of a rights based approach, and
its related directives, it does not appear that the push for mandatory adoption, CSR or maintaining
the Triple Bottom Line will dissipate. Instead, as Thorsen and Meisling note,

OTough business organisations at present come out very strongly against mandatory

requirement some businesses may be expected to promote a mandatory bottom line with

time. Businesses that have invested considerably in CSR would like this investment to be



returned and one way will be to make competitors compelled to follow similar standards;
i.e. creating a level playing field. Such level playing field would also with time reduce risks
in relation to supply chain performance. It is most plausible that mandatory provisions and
increased OapportingQegislation will start to appear in a range of jurisdictions and that EU
eventually will end up with similar proposalsO(2004, 2)

Oxfam Australia has long espoused a rights based approach through its principles and actions.
Based on the organisationOsxperiences throughout the region, particularly with the mining
sector, it strongly supports industry-wide adoption of a human rights based approach,
transparency and accountability initiatives, and the principle of FPIC. As demonstrated here,
through the examples of Vatukoula, Tennant Creek and Didipio, adoption of these principles and
implementation into practice offers significant benefits to both communities and companies. If the
Australian mining industry truly seeks to enhance and enrich its role in sustainable social,
economic and institutional development within the region, it must also adopt and implement these
principles. By so doing, the industry has the opportunity to positively affect the communities in
which it works and to be a global pioneer in CSR best practice.
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